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Tom C. Clark, Attorney General op the 
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BRIEF OP THE APPELLANT, UNITED STATES DENTAL COMPANY, 

A CORPORATION. 


JURISDICTIONAL STATEMENT 

Title 17, Sec. 101, District of Columbia Code (1940 Ed.), 
and Federal Denture Act of 1942, approved December 24, 
1942, Ch. 823, 56 Stat. 1087, 18 U. S. C. A. 420 f, g, and h. 

STATEMENT OF THE CASE 

Appellant and its predecessor companies have been en¬ 
gaged, at Chicago, Illinois, since January, 1937 in the opera¬ 
tion of a dental laboratory for the manufacture of dentures, 
otherwise known as dental plates, upon orders solicited 
through the United States mails and otherwise, from self- 
taken impressions and those made by duly licensed state 
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dentists, or from those made under the supervision of a 
duly licensed dentist. Appellant has invested more than 
Seventy-five Thousand Dollars ($75,000) in equipment, ex¬ 
pended more than Three Hundred and Fifty Thousand Dol¬ 
lars ($350,000) in advertising and has employed approxi¬ 
mately one hundred and fifty (150) persons. 

Appellant has contracts of guaranty and replenishment 
entered into before the.date of the Federal Denture Act of 
December 24,1942. It also sells plastic dental plate relining 
materials, and does general denture repair work. Shortly 
after the passage of the Federal statute, representatives of 
the Department of Justice, particularly United States At¬ 
torneys, and their assistants and agents, removed packages 
of the appellant from the United States mails in various 
parts of the country, which packages had an aggregate value 
in excess of Three Thousand Dollars ($3,000). Some thirty- 
seven (37) such packages were set forth in an affidavit of 
the Secretary of the Corporation (R. 8) covering addresses 
from Delaware, New Jersey and Pennsylvania in the east¬ 
ern part of the United States; Ohio, Tennessee, South 
Dakota and Minnesota in the middle west; and Virginia, 
North Carolina and Alabama in the south. 

On November 15,1945, the Post Office Department issued 
orders that mail should not be received from the United 
States Dental Company; on January 23, 1946 the Post Of¬ 
fice Department issued orders to the Wicker Park, Illinois 
Branch Post Office that no mail of any kind was to be re¬ 
ceived at that branch from the appellant; on January 24, 
1946 orders were issued direct to the United States Dental 
Company that no further mail was to be forwarded by it. 
Thereafter, appellant, in the District of Columbia in Com¬ 
plaint No. 32,830, secured a temporary restraining order 
against the Postmaster General and the Chief Postal In¬ 
spector, and argument on a temporary injunction and declar¬ 
atory judgment was set for February 25,1946. On February 
8,1946 the Postmaster General revoked and rescinded all of 
the regulations on the subject of dentures. Under a written 
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stipulation of no controversy, filed by counsel, the complaint 
was dismissed on February 18,1946. 

On March 6,1946, the complaint herein for a declaratory 
judgment (E. 1) was filed, which the Government success¬ 
fully attacked on a motion to dismiss (E. 19), and thereafter 
an amended complaint (E. 12) was filed on November 15, 
1946. From an order of the trial court granting the Govern¬ 
ment’s motion to dismiss the amended complaint (E. 19), 
this present appeal was taken. 

STATUTES INVOLVED 

The Federal Denture Act of 1942, Ch. 823, 56 Stat. 1087, 
18 U. S. C. A. 420 f, g and h, is quoted in full below: 

“Be it enacted by the Senate and House of Eepre- 
sentatives of the United States of America in Congress 
assembled. That it shall be unlawful, in the course of 
the conduct of a business of constructing or supplying 
dentures from casts or impressions sent through the 
mails or in interstate commerce, to use the mails or any 
instrumentality of interstate commerce for the purpose 
of sending or bringing into any State or Territory the 
laws of which prohibit — 

(1) the taking of impressions or casts of the human mouth 
or teeth by a person not licensed under the laws of such 
State or Territory to practice dentistry; 

(2) the construction or supply of dentures by a person other 
than, or without the authorization or prescription of, a 
person licensed under the laws -of such State or Terri¬ 
tory to practice dentistry; or, 

(3) the construction or supply of dentures .from impres¬ 
sions or casts made by a person not licensed under the 
laws of such State or Territory to practice dentistry, 

any denture constructed from any cast or impression 
made by any person other than, or without the authori¬ 
zation or prescription of, a person licensed under the 
laws of the State or Territory into which such denture 
is sent or brought to practice dentistry. 
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Sec. 2. As used in this Act, the term— 

- •’ A. , ' ✓ ' ^ * x ... ... 

(1) ‘Denture* means a set of artificial teeth, or any pros¬ 
thetic dental appliance; 

f • • — 

(2) ‘Territory* means any Territory or possession of the 
United States, including the District of Columbia and 
the Canal Zone. 

(3) ‘Interstate commerce* means (1) commerce between 
any State or Territory’ and any place outside thereof, 
and (2) commerce within the District of Columbia or 
within any other Territory not organized with a legis¬ 
lative body. 

Sec. 3. Any violation of any provision of this Act 
shall be punished by a fine of not more than $1,000,000, 
or by imprisonment for not more than one year, or by 
both such fine and imprisonment. 

Approved, December 24,1942.** 

STATEMENT OF POINTS 

1. Appellant’s complaint for declaratory judgment was 
a proper form of action because: 

(a) It makes for order; 

(b) It avoids a multiplicity Of suits and it 

obviates the consent of the Government to such suits. 

2. The Court erred in summarily dismissing appellant’s 
amended complaint without a hearing on the merits. 

3. The dentures unlawfully held by the Government 
should be declared the property of the appellant- 

4. Supplying relining materials and doing repair work 
are fully justified by the terms of the Federal Denture Act. 

5. The Federal statute should not be considered retroac¬ 
tively to prevent appellant from fulfilling contracts of guar¬ 
anty and replenishment. 
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6. The making of dentures from self-made impressions 
is not a violation of the Federal Denture Act. 

(a) Taking an impression of one’s mouth is not the prac¬ 
tice of dentistry. 

(b) Making a denture from self-made impressions is not 
the practice of dentistry. 

0 

(c) Since the impression is made legally, the denture may 
legally be made from the impression. 

7. Shipments of dentures in interstate commerce into 
the states of Connecticut, Iowa, Massachusetts, Nevada, Ne¬ 
braska, New Mexico, Oregon and Texas would not violate 
the Federal Denture Act. 

I 

* 

8. The Federal Denture Act violated appellant’s right to 
engage in a lawful business, safeguarded by the Fourteenth 
Amendment to the Constitution. 

(a) There is no substantial relation between public health 
and the regulation of dental laboratories, as at¬ 
tempted in the statute. 

(b) Appellant has a right to operate the lawful business ! 
of a dental laboratory. 

9. The Federal Denture Act is unconstitutional in that 
it purports to delegate legislative power. 

✓ . • I 

SUMMARY OF ARGUMENT | 

1. Complaint for declaratory judgment was a proper 
form of action. 

. 

2. A hearing on the merits should have been granted. 

3. Unlawfully detained dentures should be declared the 
property of the appellant. 

4. The furnishing of supplies and repairs is not prohibi- j 

ted by the Act. - j 

5. The Act should not be construed retroactively. 



6. The making of dentnres from self-made impressions 
does not violate the Act. 

7. Shipments into specific states are not nnlawfnL 

' / _ 

8. The Act is unconstitutional because it denies the right 
to engage in a lawful business. 

i ' 

9. The Act is unconstitutional because it delegates legis¬ 
lative power. 

1 ARGUMENT 

I 

Appellant’s Complaint for Declaratory Judgment Was a 
Proper Form of Action Because: 

(a) It Makes For Order. 

It should be clearly kept in mind that the complaint 
filed by appellant for a declaratory judgment in no wise is 
to be construed an attempt to enjoin the enforcement of a 
criminal statute. On the other hand, in the present state 
of judicial progress and guided by the spirit of the New 

# Federal Buies of Procedure, this type of complaint makes 
for orderly processes of the law. 

As Professor Edwin Borchard has pointed out in his book 
“Declaratory Judgments,” 1934, chapter 13, page 591: 

i •“ 

“One of its exceptionally valuable functions lies in 
the fact that it enables not only the individual to raise 
the question of the validity of governmental action with¬ 
out purporting to violate an order and expose himself 
to a penalty, but enables the administration itself to 
raise the question of its own powers when challenged, 
without running the risk entailed by precipitate action 
on the examination of legality subsequently established 
as mistaken.” 

The same author has pointed out that the declaratory 
judgment action is the next step beyond the powers of 
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equity. He was careful to point out “that the equitable 
jurisdiction of the Court of Chancery owes its origin (a) to 
the inflexibility and rigidity of the common law; (b) to 
the inelasticity of the common law procedure; and (c) to 
the ineffectiveness or inadequacy of the remedies provided 
by the common law.” 1 He also pointed out that after the 
merger of law and equity, there was a necessity for relief 
from the restrictions of equity, and that the declaratory 
judgment followed in logical succession and is adapted to 
the economic and political progress of our country. 

In an address by the Honorable Leon R. Yankwich, United 
States District Court for the Southern District of Califor¬ 
nia, before the judicial conference of the Ninth Circuit, 
July 5,1940 (1 Fed. Rules Dec. 295,297), the speaker stated: 

“The Declaratory Judgment Statute, traceable to the 
English rule, which in its present form dates back to 
1883, achieves by a simple precedural device a great 
social aim by providing a means of removing social 
irritants arising out of disputes in advance of injury. 
It involves a broadening of the conception of judicial 
power.” 

In an affidavit made a part of the complaint (R. 8), there 
were set forth thirty-seven (37) instances where dentures 
were seized in various parts of the country by agents of 
the Department of Justice. There is nothing contraband in 
the nature of these dentures, and they are therefore the legal 
property of the appellant, and with a value greater than 
$3,000 represent a substantial loss to it. They should be 
declared the property of the appellant and a gracious sov¬ 
ereign should return these articles and avoid not only the 
inconvenience involved, but the expense as well. 

The Court pointed out in Doehler Metal Furniture Com¬ 
pany , Inc. v. Warren, 76 U. S. App. D. C. 60; 129 F. 2d 43, 
1942, the principle as follows: 


1 Chicago Law Review, VoL 13, No. 2, February 1946, page 145. 
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“The declaratory judgment is basically the type of 
relief which it is hoped will further the ever-present 
struggle of making justice more just. It is an added 
number in a court’s repertoire from which to choose the 
appropriate help for a party. Likewise, the existence 
of another adequate remedy does not foreclose the use 
for declaratory judgment when it is otherwise appro¬ 
priate.” 

The same principle was also announced in Utah Fuel 
Company v. National Bituminous Coal Commission, 69 App. 

D. C. 333,101F. 2d 426,1938, and in Tennessee Coaly Iron & 
Railway Co. v. Muscode Local No. 123 etc., 137 F. 2d 165 
(C. C. A. 5,1943). 

(b) Appellant’s Complaint Avoids a Multiplicity of Suits . 
and the Consent of the Government Thereto. 

In view of the low values of the dentures, there would 
hardly be enough in any one Federal district to justify a 
civil suit, and before such suit could be brought, the consent 
of the Government would have to be obtained. While the 
Government might shield itself in such instances by the 
defense that it was holding these dentures as evidence in, 
possible criminal prosecutions, nevertheless the salient 
facts are, that most of the instances cited in the affidavit 
occurred more than three years ago, and would be barred 
by the Federal Statute of Limitations, (19 Stat. 32, 42 Stat. 
220, 18 U. S. C. A. 582). The recent legislation passed by 
Congress permitting private suits in tort actions in Federal 
Courts does not, of course, help the appellant in the instant 
case. 

In the case of Delno v. Market Street Railway Co., 124 F. 

2d 965 (C. C. A. 9,1942), wherein two classes of bondholders 
sought a prior lien, the Court held that where a declaratory 
judgment will serve a useful purpose in clarifying and set¬ 
tling legal problems in issue, and where it will terminate and 
afford relief from uncertainty, insecurity, or controversy, . 
declaratory judgments should be rendered. (See Federal 
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Buies of Civil Procedure, Buie 57, 28 TJ. S. C. A. 723 c; Ju¬ 
dicial Code, Sec. 274 d, 28 TJ. S. C. A. 400). 

The history of this controversy goes back a period of ten 
years, and certainly demonstrates appellant’s efforts to 
employ the orderly processes of the law in the determination 
of its legal rights. In the prior complaint for declaratory 
judgment brought in this jurisdiction, a very clear issue 
of fact had been framed, and, but for the rescinding of all 
orders issued by the Post Office Department on the subjects 
of dentures, would have been argued, settled, and the rights 
of the parties adjudicated. While the appellant in that case 
won a legal battle, it did not settle the broad basic issues 
involved herein. In maneuvering the appellant into its 
present position, against the strong force of a Federal Crim¬ 
inal Statute, the Courts should be more lenient in preserv¬ 
ing its legal rights. The Government should be held to the 
same standard of fair play before the Courts that the appel¬ 
lant has sought to demonstrate. It should not be enough 
for the Government to hide behind the contention that the 
case does not present a justiciable issue. 

n. 

The Court Erred in Summarily Dismissing Appellant’s 

Amended Complaint Without a Hearing on the Merits. 

Because of the irreparable harm that can be done to appel¬ 
lant’s business, and because of the constant threat of crim¬ 
inal prosecution, it seems only reasonable that the full facts 
should have been heard by the Trial Court and then an 
appropriate record of the same would have been available 
to this Court for review. 

The cases indicate that the Declaratory Judgment Act 
and Buie 57 of the Federal Buies of Civil Procedure are to 
be given a liberal construction and interpretation, in order 
that property rights and personal liberties will not be 
harmed. See Root v. York Corp., D. C. Del 1944, 56 F. 
Supp. 288. 


i 
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In the case of Spielman Motor Sales Company, Inc. v. 
Dodge, 295 XL S. 89 (1935), the plaintiff had sought to en¬ 
join threatened prosecution under the national administra¬ 
tion code of enforcement pertaining to the retail sales of 
automobiles. The Court pointed out: 

“To justify such interference (interference to prevent 
the enforcement of a criminal statute) there must be 
exceptional circumstances and a clear shoving that an 
injunction is necessary in order to afford adequate pro¬ 
tection of constitutional rights. See Terrace v. Thomp¬ 
son, 263 U. S. 197, 214; Packard v. Banton, 264 U. S. 
140, 143; Tyson v. Banton, 273 U. S. 418, 428; Cline v. 
Frink Dairy Co., 274 U. S. 445, 453; Ex Parte Young, 
209 TT. S. 123, 161-162. We have said it must appear 
that ‘the danger of irreparable loss is both great and 
immediate’; otherwise the accused should first set up 
his defense in the state court, even though the validity 
of the statute is challenged.” 

In one of our local cases, McKee v. Rudolph, 12 F. 2d 148, 
(1926), cert denied 273 U. S. 710, which was decided without 
the aid of the present Federal Rules of Civil Procedure, 
Justice Bland, dissenting, therein states: 

“If the prosecution of an invalid criminal law causes 
great injury to substantial rights, courts of equity will 
restrain such prosecutions. Actual multiplicity of 
prosecutions, or the imminence of same, are facts for 
the consideration of the court, going to the question of 
the inadequacy of the remedy at law and damages re¬ 
sulting therefrom (citing cases). 

“To my mind, the correct decision of this case de¬ 
pends largely upon a determination of the question of 
fact as to whether or not the prosecution of appellants 
by appellees, fof violation of the so-called housing law 
would, if unconstitutional and invalid, substantially 
injure appellants in their property rights.” (Italics 
supplied) 
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In the case of Employers* Liability Assurance Corp. v. 
Ryan, 109 F. 2d 690 (C. C. A. 6, 1940), a question arose 
under an insurance policy as to whether required notice had 
been given by the insured to the carrier, and the Court had 
dismissed a complaint for declaratory judgment. In revers¬ 
ing the District Court, the Appellate Court held: ' 

“The first question that concerns us is whether there 
was an actual controversy between the parties in the 
constitutional sense. Upon this question Aetna Life 
Insurance Co. v. Haworth, 300 U. S. 227, 57 S. Ct. 
461,81L. Ed. 617,108 A. L. R. 1000, is controlling. The 
parties stand in adversary relationship. • • • Even 
were it possible to conceive that immunity from threat¬ 
ened liability is not a right, the statute, by its terms, 
empowers the court to declare not only rights, but ‘other 
legal relations’ of any interested party petitioning for 
the declaration, and as was also noted in the Cold Metal 
Process Case, supra, (C. C. A. 6,102 F. 2d 105) its pur¬ 
pose is to provide a remedy to the challenger of a right, 
who otherwise could not have his challenge adjudicated 
until his adversary took the initiative.” 


I 


i 
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In his book entitled “Actions For Declaratory Judg¬ 
ments,” the author, Walter H. Anderson, at page 799, on 
the subject of the construction and validity of criminal stat¬ 
utes stated the principle as follows: 


“A declaratory action is a proper remedy to test the 
validity of a criminal statute where it affects one in his 
trade, business or occupation. An action for declara¬ 
tory judgment is maintainable to test the validity of a 
penal statute, even after a criminal prosecution has 

been instituted thereunder. 

/ 

“A declaratory judgment should be used only to de¬ 
termine the validity of a penal statute or to construe it 
as it affects civil rights, status, or other legal relations 
in an actual controversy. See U. S. — Packard v. 
Banton, 264 U. S. 140, 44 S. Ct. 257, 68 L. Ed. 596; Hy- 
grade Provision Co. v. Sherman, N. Y., 266 U. S. 497,45 
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S. Ct. 141 L. Ed. 402; Tyson & Bro. United Theatre 
Ticket Officers v. Banton, N. Y., 273 U. S. 418, 47 S. Ct. 
426, 71 L. Ed. 718, 58 A. L. R. 1236.” 

i 

In the case of Sunshine Mining Co. v. Corner, D. C. Idaho, 
34 F. Snpp. 274, it was held that nnder the Declaratory' 
Judgment Act a transfer of the interpretation of the statute 
from the criminal to a civil court will be approved if there 
is a substantial controversy existing. 

In the case of Packard v. Banton, supra, the court stated 
as follows: 

“ Another preliminary contention is that the bill can¬ 
not be sustained because there is a plain, adequate, and 
complete remedy at law; that is, that the question niay 
be tried and determined as fully in a criminal prosecu¬ 
tion under the statute as in a suit in equity. The gen¬ 
eral rule undoubtedly is that a court of equity is with¬ 
out jurisdiction to restrain criminal proceedings unless 
they are instituted by a party to a suit already pending 
before it, to try the same right that is in issue there. 
Re Sawyer, 124 U. S. 200, 209-211, 31 L. Ed. 402, 405, 
406, 8 S. Ct. Rep. 486; Davis & F. Mfg. Co. v. Los An¬ 
geles, 189 U. S. 207, 217, 47 L. Ed. 778, 780, 23 S. Ct. 
Rep. 498. 

“But it is settled that ‘a distinction obtains, and 
equitable jurisdiction exists to restrain criminal prose¬ 
cutions under unconstitutional enactments, when the 
prevention of such prosecution is essential to the safe¬ 
guarding of rights of property.’ Truax v. Raich, 239 
U. S. 33, 37, 38, 60 L. Ed. 131,133,134, L. R. A. 1916D, 
545, 36 S. Ct. Rep. 7, Ann. Cas. 1917B, 283. The ques¬ 
tion has so recently been considered that we need do no 
more than cite Terrace v. Thompson, 263 U. S. 197, ante, 
255,44 S. Ct. Rep. 15, decided November 12,1923, where 
the cases are collected, and state our conclusion that 
the present suit falls within the exception, and not the 
general rule. Huston v. Des Moines, 176 Iowa 455, 464, 
156 N. W. 883; Dobbins v. Los Angeles, 195 U. S. 223,49 
L. Ed. 169,25 S. Ct. 18.” 












As a mle, the mere enactment of a statute or ordinance j 
imposing restraints and implying enforcement by prosecut¬ 
ing officials threatens and hampers the appellant’s free¬ 
dom and pecuniary interests, and creates that justiciability 
of issue which necessarily becomes the gound work of an 
action for a declaratory judgment. See Terrace v. Thomp¬ 
son, 263 U. S. 197,44 S. Ct. 15 (wherein Butler, J., speaking 
for the Court, said “They are not obliged to take the risk 
of prosecution, fines, and imprisonment and loss of property 
in order to secure an adjudication of their rights”); Pierce 
v. Society of Sisters, 268 U. S. 510,45 S. Ct. 571 (1925); Vil¬ 
lage of Euclid v. Ambler Realty Co., 272 TT. S. 365,47 S. Ct. 
114 (1926). | 

In the case of Lances v. Letz (1940, C. C. A. 2), 115 F. 2d 
916, the parties were competitors in the manufacture of 
brassieres, and the plaintiff had received a letter in Febru¬ 
ary, 1939, suggesting that her company was infringing on a 
patent of the defendant, and having heard nothing further, 
the plaintiff, in November 1939, brought suit to protect her¬ 
self and to contest the validity of the defendant’s patent by 
way of a declaratory judgment. In an enlightened opinion 
attuned to modern American business practices, the Appel¬ 
late Court reversed the Trial Court’s dismissal with the 
following observation: 

* 

I 

“We believe it a fair interpretation of the remedial 
provisions of the declaratory judgment statute, 28 U. S. 

C. A. 400, and of Federal Buie of Civil Procedure 57, 

28 U. S. C. A. sec. 723 c, that one cannot so brashly ini- j 
tiate a controversy by such extensive threats of litiga¬ 
tion as were here involved and then avoid the risk of 
judicial adjudication by mere non-action. One of the 
situations where a declaratory judgment is most helpful 
is that of patent litigation where a threat of suit for in¬ 
fringement has been made and not pressed for the at¬ 
tention of a court. ‘This has had a most beneficial 
effect in curing what had become a racket. For paten¬ 
tees, none too sure of the validity of their patents, had 
often notified customers or licensees of their rivals or 
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competitors of their intention to bring snit against all 
who dealt in the product in question.’ Borchard, De¬ 
claratory Judgments, 9 Brooklyn Law Review 1, 30, 
1939; cf. Leach v. Ross Heater & Mfg. Co. (C. C. A. 2) 
104 F. 2d 88,91; E. I. DuPont De Nemours Co. v. Byrnes 
(C. C. A. 2) 101 F. 2d 14; Zenie Bros. v. Miskend, D. C. 
S. D. N. Y., 10 F. Supp. 779; Mitchell & Weber Inc. v. 
Williamsburg Mills, D. C. S. D. N. Y., 14 F. Supp. 954; 
45 Yale L. J. 160,1935,1287,1936 • # •” 

Accordingly, it is submitted that the lower court erred in 
viewing the issue here framed as an unlawful attempt to 
restrain the enforcement of a criminal statute, and since 
the pecuniary rights and property value of the appellant will 
be jeopardized, this Appellate Court should recognize that 
position as having been taken in error. 

v 

m. 

The Dentures Unlawfully Held by the Government Should 
Be Declared the Property of the Appellant 

t % 

The Declaratory Judgment Act (28 TJ. S. C. A. 400) pro¬ 
vides as follows: 

“In cases of actual controversy (except with respect 
to Federal taxes) the courts of the United States shall 
have the power upon petition, declaration, complaint or 
other appropriate pleadings, to declare the rights and 
other legal relations of any interested party petitioning 
for such declarations, whether or not further relief is or 
could be prayed, and such declaration shall have the 
force and effect of a final judgment or decree and be 
reviewable as such.” (Italics supplied) 

Obviously the statute makes provision for the declara¬ 
tion of status, and the Courts have also taken this position. 
In the case of Perkins v. Elg, 1938, 69 App. D. C. 175, 99 F. 
2d 408, 413, a petitioner had sought the declaration of her 
status as a citizen, and the Court stated as follows: 
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“There is no'other proceeding at law by which appel¬ 
lee conld obtain an adjudication that she is a United 
States citizen — certainly none by which she can obtain 
that adjudication without being subjected to arrest and 
confinement until her case may he heard on a petition 
for habeas corpus.” 

In affirming this part of the opinion, the Supreme Court, in 
the case of Perkins v. Elg, 1939,307 U. S. 325, 59 S. Ct. 8884, 
83 L. Ed. 1320, said: 

“The court below properly recognizing the existence 
of an actual controversy with the defendants (Aetna 
Life Insurance Co. v. Haworth, 300 U. S. 227, 57 S. Ct. 
461, 81 L. Ed. 617,108 A. L. R. 1000) declared Miss Elg 
‘to be a natural bom citizen of the United States’ (99 
F. 2d 414), and we think that the decree should include 
the Secretary of State, as well as the other defendants.” 

, / 

In another case involving status, Lord Mfg. Co. v. Nemenz, 
D. C. Pa. 1946, 65 F. Supp. 711, a manufacturing company 
had sought a declaratory judgment of the employment 
rights of returning veteran employees and non-veteran 
workers under a union contract, and the Court stated the 
principle as follows: 

“In a situation such as exists in the instant case, the 
Federal Declaratory Judgment Act, Judicial Code Sec. 
274 d, together with the Buies of Civil Procedure, more 
particularly Rule 57, afford the only possibility of re¬ 
lief.” 

Since most of the dentures seized by the appellee have 
been retained more than three years, and would thereby be 
barred by the Statute of Limitations in any possible criminal 
case, they should have been declared the property of the 
appellant by the Trial Court. Under this declaration, the 
appellee undoubtedly would have issued orders for their . 
return, and thus avoided a multiplicity of suits, extensive 
litigation and unjust expenditures by the appellant 
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IV. 

Supplying Relining Materials and Doing Repair Work Are 
Fully Justified by the Terms of the Federal Denture Act. 

The Federal Denture Act seeks through the Federal con¬ 
trol of interstate commerce to supplement state statutes 
regulating the practice of dentistry. It is notable that the 
statute prohibits products being shipped in interstate com¬ 
merce where impressions of the human mouth or teeth are 
taken by persons not licensed under the state laws to prac¬ 
tice dentistry, prohibits the construction or supplying of 
dentures without authorization or prescription of a licensed 
dentist, and prohibits the construction or supplying of den¬ 
tures from impressions or casts made by a person not 
licensed to practice dentistry. Obviously, therefore, the 
supplying of materials such as relining materials and other 
products employed by persons using dentures are acts of 
trade or commerce, and in no wise related to the things 
which the statute seeks to prevent. The same argument 
should apply to repair work, which is mechanical in char¬ 
acter and obviously the work which a dental laboratory 
would normally do in the course of general business or 
commerce. These matters seem so patent as not to require 
extended discussion nor the citation of elementary princi¬ 
ples of law. The lower court should have granted appel¬ 
lant’s prayer, and made an appropriate judicial declaration. 

V. 

The Federal Statute Should Not Be Considered Retroactive 
To Prevent Appellant From Fulfilling Contracts of 

Guaranty and Replenishment. 

• . , 

Under the constitutional provisions against ex post facto 
laws, the force of the statute should be given validity only 
from the date of its enactment, on December 24,1942. Prior 
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to that time, there was no prohibition against the shipment 
in interstate commerce of the products which had been * 
manufactured by appellant. At the time of mak i n g those 
products, contracts of guaranty and replenishment were 
made, it was the proper function of the Trial Court to 
pass on these matters and to affirmatively declare that the 
Federal Denture Act should not infringe appellant’s obli¬ 
gations. Many such instances exist where minor repairs 
of a superficial nature are necessary, and the good will and 
business reputation of the appellant would be impaired if 
it could not fulfill these contracts. The analogies of the 
Courts in declaring the liability or non-liability of insur¬ 
ance policies are perfectly appropriate to this line of rea¬ 
soning. On this principle of law, see Home Life Ins. Co. of 
New York v. Trotter , (1942, C. C. A. 8) 100 F. 2d 800; Pied¬ 
mont Fire Ins. Co. v. Aaron, (1943 C. C. A. 4) 138 F. 2d 732; 
Dickinson v. General Accident Fire and Life Assurance 
Corp., (1945, C. C. A. 9) 147 F. 2d 396; Hargrave v. Ameri¬ 
can Superior Ins. Co., (1942, C. C. A. 10) 125 F. 2d 225; 
Maryland Casualty Co. v. Faulkner, (1942, C. C. A. 6) 126 
F. 2d 175; State Mutual Life Assurance Co. v. Webster, 
(1945, C. C. A. 9) 148 F. 2d 315; Guardian Life Ins. Co. of 
America v. Kartz, (1945, C. C. A. 10) 151 F. 2d 582. 

VL 

The Making of Dentures From Self-Blade Impressions Is Not 
a Violation of the Federal Denture Act 

(a) Taking An Impression of One’s Mouth Is Not the 
Practice of Dentistry. 

The State dentistry laws make no attempt to regulate the 
business of a dental laboratory directly as such, but only 
the “Practice of Dentistry.” Appellant contends that these 
laws do not mean that a person who takes an impression of 
his own mouth is “practicing dentistry,” and therefore 
must be licensed as a dentist. In the absence of such a 
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prohibition, appellant would not violate the Federal Den¬ 
ture Act, insofar as it concerns the existence of valid state 
laws prohibiting a layman from taking his own impression. 
Most State laws, and subparagraph 1 of the Federal Den¬ 
ture Act, if literally construed, would prevent a person not 
licensed to practice dentistry from taking an impression 
of his own mouth or teeth. An analysis of the word “prac¬ 
tice” indicates that it refers to practice in regard to patients 
other than oneself. The word “practice” is defined by Mer- 
riam-Webster’s New International Dictionary (2nd Ed. 
Unabridged) p. 1937, to mean: 

“Actual performance or application habitually engaged 
in; often repeated or customary action; usage; habit; 
custom; . . . the exercise of any profession.” 

Thus the Courts have held that a person does not need a 
license when performing an occasional act, even though a 
license would be required if the same acts were performed 
as part of his usual business. In the case of Beaver Brook 
Resort Co. et al. v. Stevens, 76 Colo. 131, 230 Pac. 121 (1924) 
the Court stated: 

“To practice a profession is to hold one’s self out as 
following that profession as a calling, as one’s usual 
business.” 

State legislatures never intended to bring within the orbit 
of the dentistry law every farmer, housewife, factory 
worker and other persons who might take an impression of 
his own teeth or gums. 

In the case of U. S. v. Johnson (1945) 149 F. 2d 53, the 
Court summarily dismissed the contentions made by appel¬ 
lant with this observation: 

“We deem it unnecessary to dwell at length on any 
of appellant’s contentions. Conceding for the purpose 
of this appeal that no law which prohibits a person*s 
making an impression of his own mouth could be consti - 


tutional, appellants here went much further. In doing 
so they ran into statutes which were valid.” (Italics 
supplied) 

It is to be noticed that the Court gave no explanation of 
this unwarranted conclusion, but was forced to admit as a 
matter of law that it would be a constitutional right of a 
person to take an impression of his own mouth. Accord¬ 
ingly, that opinion is not controlling in an action for declara¬ 
tory judgment 

Similarly, the provisions of the State laws and subpara¬ 
graph 2 of the Federal Denture Act, concerning the con¬ 
struction of dentures by laymen, cannot be literally con¬ 
strued, when self-taken impressions are in issue. The logi¬ 
cal application of the Circuit Court of Appeals’ interpre¬ 
tation ( U . S. v. Johnson , C. C. A. 5,149 F. 2d 53) would per¬ 
mit the construction of dentures by a person other than, or 
without the authorization or prescription of, a licensed 
dentist, if the dentures are constructed from impressions 
taken by persons of their own teeth or mouth. A contrary 
interpretation denies appellant its right to engage in a law¬ 
ful business as guaranteed by the due process clause of the 
Fourteenth Amendment of the Federal Constitution. 

(b) Making a Denture From Self-Made Impressions Is 
Not the Practice of Dentistry. 

When a member of the public sends an impression of his 
own mouth to a dental laboratory, the laboratory technician 
does not become a dentist thereby. The laboratory merely 
converts the wax impression or “mold” into the corre¬ 
sponding set of teeth. It does not in any way attempt to 
correct the jaw of the customer, nor does it diagnose and 
treat any disease of the mouth, nor . does it perform any 
active operation on the mouth. It instead performs a me¬ 
chanical routine. 

It is this active, personal operation upon a client which 
the statutes of the various states consider the practice of 
dentistry, not the routine molding of plastic. i 
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For example, Massachusetts (C. 112, Sec. 50) defines a 
dentist as one who “performs any operation and makes 
examination on the human jaws or teeth • • *” 

Connecticut (Code Sec. 2816) defines it similarly. And 
Oregon (Code Sec. 54-401) emphasizes again the personal 
aspect of the conception of dentistry by the phrase “diag¬ 
nose, treat, operate and prescribe.” It certainly does not 
include the physical construction of false teeth. 

Other states specifically recognize this distinction between 
laboratory and dentist by flatly declaring that the definition 
of dentistry shall not include one who performs merely me¬ 
chanical work upon inanimate or inert objects and materials. 
(Colorado C. 52, Sec. 1; Nevada Sec. 2341; North Dakota 
Sec. 509). 

There is no doubt that nowhere in the United States is it 
considered the practice of dentistry for a dental laboratory 
to construct a denture from an impression made by a den¬ 
tist. It cannot be argued, then, that making an identical 
denture from an impression made by an individual for him¬ 
self is practising dentistry. The argument, logically, should 
be turned the other way. There is no magic in the impres¬ 
sion so as to transform the laboratory from a dentist to mere 
technician, or back again, depending upon who mails the 
impression in. 

(c) Since the Impression Is Made Legally, the Denture 
May Legally Be Made From the Impression. 

The Federal Denture Act is designed to aid the states in 
suppressing the unlicensed practice of dentistry. It does 
not make any acts illegal which have not already been de¬ 
clared illegal by the states. Illegality rests upon local defi¬ 
nition. 

In the case of U. 8. v. Johnson , (1944) 323 U. S. 273, Jus¬ 
tice Frankfurter, speaking for the Court, indicated that if 
unlicensed drummers or agents were going about the coun- 
• try taking impressions for teeth for customers and sending 
them to the laboratory to be used for maki-ng and selling 
dental plates, that their actions would be in a violation of 
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the Federal Denture Act, when he employed the following 
language: 

“The Federal Denture Act did not make ‘interpreta¬ 
tion ’ the offense. It proscribed the use of the mails for 
‘the purpose of sending or bringing into any state’ un¬ 
lawful dentures. The Act thereby hit two types of vio¬ 
lators—the sender • and the unlicensed dentist who 
brings in dentures from without. It is reasonable and 
not a strained construction to read the statute to mean 
that the crime of the sender is complete when he uses 
the mails in Chicago, and the crime of the unlicensed 
dentist in California, Florida or Delaware who orders 
the dentures from Chicago, is committed in the state 
into which he brings the dentures. As a result, the trial 
of the sender is restricted to Illinois, and that of the 
unlicensed. dentist to Delaware or Florida or Cali¬ 
fornia.’’ 

/ 

See also Winner v. Kadow, 373 HI. 192 ; People v. A, A, A. 
Dental Laboratories, Inc,, (1943) 318 at, 16U; Indiana v. 
Lepon, (1940) 219 Ind. 1. 

It has been shown that taking the impression of one’s own 
mouth is not, and constitutionally cannot be, illegal in any 
state. Nor does’ the appellant employ unlicensed drummers 
as agents to go about the country taking dental impressions. 

The mere making of a denture is the performance of a 
mechanical task, much like making a plaster statuette or 
other casting from a mold which in turn was made from the 
original statue by the owner thereof. It does not involve 
any personal contact with, or treatment of, the patient what¬ 
soever. This is not the practice of dentistry, and therefore 
it is not illegal. 

Clearly, then, it cannot be said that appellant’s activities 
are wrong under the Federal law, since they are not violative 
of the state laws. The Government cannot be in the position 
of saying that two legal actions add up to an illegal one. 
Appellant obviously has the right to make dentures from 
impressions made by the individual of his own mouth, and 
such activities do not constitute violations of the Federal 
Denture Act 


Shipments of Dentures in Interstate Commerce Into the 
States of Connecticut, Iowa, Massachusetts, Nevada, 
Nebraska, New Mexico, Oregon, and Texas Would Not 
Violate the Federal Denture Act 

The Trial Court erred in not entering a declaratory judg¬ 
ment on the controverted issue that there were certain states 
in the United States whose laws, even under their police^ 
powers, do not prohibit the activities of the appellant. Since 
the Federal Government’s jurisdiction for the Federal Den¬ 
ture Act is allegedly based upon its power over interstate 
commerce in aid of the various state statutes, it is submitted 
that where there is no such state prohibition, shipments of 
dentures by the appellant in interstate commerce would be 
lawful The shortest statute on the subject is that of Iowa. 
Volume I, of the 1946 Code of Iowa, ch. 153, which defines 
the practice of dentistry as follows: 

“For the purpose of this title the following classes 
of persons shall be deemed to be engaged in the practice 
of dentistry: 

1. Persons publicly professing to be dentists, dental 
• surgeons, or skilled in the science of dentistry, or pub¬ 
licly professing to assume the duties incident to the 
practice of dentistry. 

2. Persons who treat, or attempt to correct by any 
medicine, appliance, or method, any disorder, lesion, in¬ 
jury, deformity, or defect of the oral cavity, teeth, 
gums, or maxillary bones of the human being, or give 
prophylactic treatment to any of said organs.” (Italics 
supplied.) 

Obviously, the mechanical operations of a dental laboratory 
are not within the statutory definitions, and since the statute 
is penal in character, it should be strictly construed against 
the Government Accordingly, dentures made by the ap- 
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pellant should have been declared lawful subjects of inter¬ 
state shipment from Illinois to the state of Iowa. 

The 1930 General Statutes of Connecticut, ch. 159, sec. 
2816, on the subject of what constitutes the practice of den¬ 
tistry, 1 and the annotated laws of Massachusetts, Volume 
IV, part 1, ch. 112, 50, 2 defining “Practising dentistry” are 
very similar. The Nevada Statute, 1929 Nevada Compiled 
Laws (Hillyer Volume I, ch. 2341, sec. 12)* and the Statutes 

1 “Arty person who shall own or carry on denial practice or business, 
or who, by himself or by his servants or agents or by contract with others 
shall p erform any operation on or make examination of, with intent of 
performing or causing to be performed any operation on, t he hum an 
teeth or jaws, or who shall describe himself by the word ‘Dentist* or 
letters *DJXS.' or *DJBID.,* or in other words, letters of title in connection 
with his name which shall in any way represent such person as engaged 
in the practice of dentistry, or who shall diagnose or treat diseases or 
lesions of the human teeth or jaws, replace lost teeth by artificial ones, 
attempt to diagnose or correct malposition thereof or give estimates on 
the cost of treatment, or who shall advertise or permit it to be done by 
sign, card, circular, handbill or newspapers, or otherwise indicate that 
he, by contract with others or by himself, will perform any of such 
operations, shall be deemed as practicing dentistry or dental medicine 
within the meaning of this chapter. Any person who, in practicing den¬ 
tistry or dental medicine, as defined in this section, shall employ or permit 
any other person except a licensed dentist to so practice dentistry or den¬ 
tal medicine shall be subject to the penalties provided in section 2819. 
The provisions of this chapter shall not prevent any practicing physician 
or surgeon from treating lesions or diseases of the mouth ana jaws or 
from extracting teeth.” (Italics supplied) 

* “Any person who owns or carries on a dental practice or business, or 
who, by himself, his servants or agents, or by contract with others, takes 
any impression of the human teeth or jaws, or performs any operation or 
makes examination, with the intention of performing or causing to be 
performed any operation on the human teeth or jaws, or who de s cribes 
himself by the word ‘dentist* or other like word, or the letters ‘D.D.S.’ or 
other like letters, or other like title in connection with his name, or who 
advertises by sign, card, circular, pamphlet or newspaper, or otherwise 
indicates that he by contract with others, or by him self, his servants or 
agents, will take any impression of the human teeth or jaws or pe rfor m 
any operation or make examination with the intention of performing or 
causing to be performed any operation on the human teeth or jaws, shall 
be deemed to be practicing dentistry within the meaning of sections forty- 
three to fifty-three, inclusive, and section sixty-five. (1908, 294, Sec. 2; 
1909, 301; 1911, 377; 1915, 301, Sec. 10, 14; 1935, 344, appvd. June 13, 
1935)** (Italics supplied) 

‘“Any and all persons shall be understood to be practicing dentistry 
within the meaning of this act who shall for a fee, salary, or reward, 
paid directly or indirectly, either to himself or to some other person, 
perform operations of any kind upon, or treat diseases or lesions of the 
human teeth or jaws, or correct malimposed positions thereof, or display 
a sign, or in any way advertise himself as a dentist; but nothing in this 
act contained shall prohibit bona fide students of dentistry from operating 
in the clinical departments of the laboratory of a reputable dental college, 
or an unlicensed person from performing merely mechanical work upon 
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of Oregon, being Oregon Compiled Laws ‘Annotated, Volume 
IV, ch. 4, art. 1, sec. 54-401, 4 are of the same general defini¬ 
tion. The statutory definitions of the four states define the 
practice of dentistry as being conducted by a person who 
carries on a dental practice, performs operations, describes 
himself as a dentist, or who diagnoses or treats diseases or 
lesions of human teeth, or replaces lost teeth by artificial 
ones and attempts to diagnose or to correct mal-position. 
Here again the mechanical operations of a dental laboratory 
do not come within the statutory definitions, and their prod¬ 
ucts should therefore have been judicially declared the 
proper subjects of shipment into those states. 

In the 1943 Revised Statutes of Nebraska, Volume IV, 
eh. 71, sec. 183, the same general definitions as in the four 
states above are given, and there is an express exception 
so as not to include “a person performing merely mechan¬ 
ical work on inert matter in a dental office or laboratory.” 
Enjoying that specific exemption strengthens the argument 
that appellant’s dentures could properly be shipped into 
the state of Nebraska. The 1946 Revised Statutes of the 
State of Texas, Vernon’s Annotated, Volume XII1, Title 71, 
art. 4551a, do not include the activities of the appellant, 
nor would the 1945 laws of New Mexico, ch. 35, sec. 51-412, 
cover those activities. 

For the reasons stated above, it is respectfully submitted 
that the shipment of dentures into the states enumerated 


inert matter in a dental office or laboratory; or the student of a licentiate 
from assisting his preceptor in dental operations while in the presence of 
and under the personal supervision of his instructor; or a duly licensed 
physician from treating diseases of the mouth, or performing operations 
in oral surgery. But nothing in the provisions of this act shall be con¬ 
strued to permit the performance of cental operations by any unlicensed 
persons under cover of the name of a regular practitioner of dentistry.” 
(Italics supplied.) 

4 “Any person shall be considered to be practicing dentistry within the 
meaning of this act who holds himself out as being able to diagnose , treat, 
operate or prescribe for any disease, pain, injury, deficiency, deformity 
or physical condition of the human teeth, alveolar process, gums or jaws, 
and who shall either offer or undertake by any means or method to diag¬ 
nose, treat, operate or prescribe for any disease, pain, injury, deficiency, 
deformity or physical condition of the same.” (Italics supplied.) 


would not violate the Federal Denture Act, and it is also 
believed that the laws of the Territory of Alaska, and other 
territorial possessions, do not make the Federal Denture 
Act applicable to their jurisdictions. 

vm. 

The Federal Denture Act Violated Appellant’s Bight to 
Engage in a Lawful Business, Safeguarded by the 
Fourteenth Amendment to the Constitution 

j 

(a) There Is No Substantial Relation Between Public 
Health and the Regulation of Dental Laboratories, as 
Attempted in the Statute. 

I 

Appellant contends that provisions of state dentistry 
laws, which directly or indirectly, prohibit the construc¬ 
tion of dentures, except by, or with the permission of li¬ 
censed dentists, are in contravention of its right of liberty 
and property protected by the Fourteenth Amendment of | 
the Federal Constitution. The right to engage in any busi- | 
ness, calling, or profession is an inalienable right protected | 
by the due process clause of the Fourteenth Amendment. 
This right can be abridged or abrogated under the guise of 
the state’s police power only if there is in fact a direct and 
substantial public interest in the business. Meyer v. Ne¬ 
braska, 226 U. S. 390 (1923); Becker v. State, 7 Harr. 454, 
185 Atl. 92 (1936); Adams v. Tanner, 244 IT. S. 590 (1916); 
Liggett v. Baldridge, 278 U. S. 105 (1928). 

The titles of the dentistry laws of most states allege they 
are enacted to promote the public health. The defendants 
do not contest such claim in regard to the regulations of the 
profession of dentistry. However, if the dentistry laws 
were intended also to authorize licensed dentists to regulate 
dental laboratories or the business of mechanical dentistry, ! 
then they are not supported by any public health need, j 
Most professions depend for supplies, apparatus and equip- 
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ment used in their practice upon manufacturers, contrac¬ 
tors, or non-professional businesses of one kind or another. 
Even the lawyer obtains his abstracts from title companies 
and his books from publishers. The profession of ophthal¬ 
mology involving the examination and treatment of the 
human eye depends upon the business, trade or occupation 
involving the grinding of lenses and the dispensing of opti¬ 
cal goods. The medical profession itself relies upon laymen 
1 for the manufacture, supply, adjustment, etc., of braces, 
trusses, belts, crutches, and many other appliances. Drugs 
are manufactured and supplied by pharmaceutical houses. 
The manufacture and sale of dentures has no more rela¬ 
tion to the public health than the manufacturing and sup¬ 
plying of trusses, braces, girdles, artificial limbs, spectacles, 
orthopedic shoes, and glass eyes. It is not the manufacture 
and supplying thereof that is comprised within the practice 
of the profession in which they are used; nor has the manu¬ 
facture and supply thereof any relation to the public health. 
It is the act of the licensed practitioner in treating his pa¬ 
tient, that is, in examining, diagnosing, prescribing, operat¬ 
ing, and sometimes fitting appliances and devices that con¬ 
stitutes practice and should not be done in an inefficient, 
ignorant or inexperienced manner. 

In the case of Noble v. Davis , 204 Ark. 156,161 S. W. (2d) 
189 (1942), the court inquired into the relation between the 
public health and an act regulating the hours and prices for 
barbershops. The court found there was no direct relation 
and held the statute invalid, notwithstanding that the Legis¬ 
lature had found such regulation to be for the public health. 
The court said (p. 191): 

“That portion (of the statute) . . . where the 
legislature declared that the purpose of the Act is the 
protection of the public health, safety, ... is the 
declaration of a non-existent fact The fact that the 
legislature so declared the purpose of the Act does not 
make it so, if in fact the declared purpose has no sub¬ 
stantial connection with the real purpose. ’’ 


And the Indiana Supreme Court held unconstitutional a 
similar law regulating barbershops, finding that said regula¬ 
tions did not promote or protect the public health in spite 
of the legislative declaration that the law was passed in the 
interest of the public health; State Board of Barber Exam - 
iners v. Cloud , 220 Ind. 552, 44 N. E. (2d) 972 (1942). It 
stated (p. 976): 

“As a general proposition, whatever laws or regula¬ 
tions are necessary to protect the public health and se¬ 
cure public comfort is a legislative question, and appro¬ 
priate measures intended and calculated to accomplish 
these ends are not subject to judicial review. But nev¬ 
ertheless such measures or means must have some rela¬ 
tion to the end in view, for, under the guise of the police 
power, personal rights and those pertaining to private 
property unll not be permitted to be arbitrarily invaded 
by the legislative department and consequently its de¬ 
termination, under such circumstances, is not final, but 
is open to review by the courts ... in such examina¬ 
tion the court will look to the substance of the thing 
involved, and will not be controlled by mere forms.” 
(Italics supplied.) 

% 

(b) Appellant Has a Bight to Operate the Lawful Busi¬ 
ness of a Dental Laboratory. 

Appellant does not contend that the State Dentistry laws 
are invalid as regulations of the profession of dentistry; it 
does contend that if these laws are construed to prohibit a 
dental laboratory from operating its business except by or 
with the permission of a licensed dentist, they violate ap¬ 
pellant’s right to pursue its lawful trade—the operation of 
a dental laboratory. The fact that the dentistry laws have 
been upheld as valid regulations of the profession of den¬ 
tistry does not limit appellant’s right to contest their consti¬ 
tutionality when applied to it operating a dental laboratory. 
The courts have held that a decision sustaining a statute on 
one ground does not preclude them from holding it void on 
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another ground; People v. Bruner , 343 HI. 146,175 N. E. 400 
(1931). Whether a state statute is invalid under the Four¬ 
teenth Amendment is a question for the federal courts. Hard 
v. State ex rel. Baker , 228 Ala. 517, 154 So. 77 (1934); 
Badger v. Crockett , 70 Utah 265, 259 Pac. 921 (1927J. 

General state dentistry laws would in essence require a 
dental laboratory technician, a member of a long established 
skilled trade, to become licensed as a professional dentist 
before he could perform mere mechanical work on a denture. 
To so require a person desiring to practice his own trade to 
secure a license to another profession would deprive him of 
his right to engage in a lawful occupation safeguarded by 
the Fourteenth Amendment. The courts have consistently 
invalidated any attempts to compel one tradesman or pro¬ 
fessional person to comply with the requirements for an¬ 
other calling.' 

A Wisconsin board interpreted the Wisconsin undertak¬ 
er’s statute as though the words “embalmer” and 4 ‘funeral 
director” were synonymous and thus required an embalm- 
er’s license from an undertaker as a condition precedent 
before permitting him to pursue his own calling. The Wis¬ 
consin Supreme Court held such statute unconstitutional, 
in the case of State v. Whyte , 177 Wis. 541, 188 N. W. 607 
(1922). The Court said at page 609: 

“But the precise question for determination is 

whether the business of an undertaker is so like unto or 

identical with that of an embalmer as to permit of their 

being put under one classification, so that one cannot be 

an undertaker without also being an embalmer.” 

% 

When the Illinois Legislature passed a law regulating 
plumbers and so defined plumbers as to include those en¬ 
gaged in drain-laying, which is a separate and distinct occu¬ 
pation, the Illinois Supreme Court held such law violated 
the due process clause of the constitution; Scully v. Hallihan, 
365 DL185,6 N. E. (2d) 176 (1936). It said (p. 180): 
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“In order for such regulations to be lawfully imposed 
upon the constitutional rights of the citizen to pursue 
his trade or business, the act passed under the guise of a 
measure to protect the public health, comfort, or wel¬ 
fare must have a definite relation to the ends sought to 
be attained. . . 

/ 

“No citizen should he legislated out of his trade and 
awarded to another craft under the garb of a health 
measure where it is not definitely rdated to such meas¬ 
ure, (Italics supplied). 

Other legislative attempts to regulate two occupations 
having no direct relation with each other under one statute 
have met the same fate—the statutes were declared uncon¬ 
stitutional as violative of the Fourteenth Amendment of 
the Federal Constitution. For instance, in the case of Ken¬ 
drick v. State, 218 Ala. 277, 120 So. 142 (1928), the statute 
regulating the practice of law was interpreted as including 
among those “practicing law” one who was not a lawyer 
but was a collector of accounts. The court said that this 
law in effect wanted to give all the collecting business to 
lawyers (p. 143): 

“. . . There is no more connection between the two 
(the collection of claims and the practice of law) than 
there is between the practice of law and scores of other 
. things which lawyers, in common with other folks, must 
do in order to be able to follow their different vocations. 
The act under consideration . . . involves a radical 
change of meaning in the collection of words ‘practice 
of law\” 

Also when the state of Illinois attempted to require a 
beautician who desired to cut hair to became a licensed bar¬ 
ber, the court said that this was unconstitutional as violat¬ 
ing the article of the state constitution requiring that no act 
shall embrace more than one subject stated in the title, and 
also as violating the due process clause; Banghart v. Walsh, 
399 HI. 132, 171 N. E. 154 (1930). The Illinois Court said 


that the incidental part of the trade of a beauty operator, 
namely to cut hair, was taken by this barber’s law and given 
to the trade of a barber and the act was unconstitutional as 
the court could find no support that this was a reasonable 
measure either to preserve the health or secure the safety, 
welfare, or comfort of society. 

An analogous case involves an attempt to subject a seller 
of glasses to the optometry license law. In the case of State 
ex rel Booth v. Beck Jewelry Enterprises, 41N. E. (2d) 622, 
141 A. L. R. 876 (Ind. 1942), the state board of optometry 
sought to enjoin the defendant from operating his business 
of selling glasses. . Customers tried glasses on, with the aid 
of salesmen, and made their own tests to fit by reading maga¬ 
zines and signs. The frames were also adjusted to fit No 
pretense was made by the defendant that the sales were in 
connection with scientific examination of the eyes or vision. 
The Indiana court held that the eyeglasses as thus sold 
were merely articles of merchandise and did not subject the 
seller to the necessity of securing an optometry license. The 
customer made his own decision as to fit by the trial and 
error method. 

In the instant suit, the facts are similar to the above case. 
The defendants made no pretense of giving professional 
advice concerning the conditions of the teeth or gums; they 
were merely offering to sell articles of merchandise, namely, 
the dentures, to those who wanted them. There was no 
contact with the customers’ mouth; the customer was the 
judge of the fit of the denture. The customer made his own 
impression and the appellant followed this, plus the answers 
to certain questions. The customer achieved a denture sat¬ 
isfactory to him by the same trial and error method that the 
customer in the Beck case used in selecting his eyeglasses. 
Just as the Beck Co. was not practicing optometry, so the 
appellant here is not practising dentistry; both are in the 
business of supplying “articles of merchandise.” 

Similarly in the instant case, the state legislatures have 
attempted to couple the business of the laboratory technician 


31 




with that of the dentist and make a dentist’s license a condi¬ 
tion precedent to pursning the calling of a technician. This, 
the appellant contends,* is unconstitutional. Further, appel¬ 
lant submits that the provisions of the dentistry laws which, 
if construed to prohibit the construction of dentures except 
by, or on authority of, a licensed dentist, are beyond the 
scope of the state’s police power and thus infringe appel¬ 
lant’s right of liberty and property protected by the Four¬ 
teenth Amendment. 



The Federal Denture Act Is Unconstitutional in That It - 
Purports to Delegate Legislative Power. 

* , V ' , , 

The legislatures of most states made no attempt to regu¬ 
late dental laboratories or their work. The dentistry laws 
excluded from their purview dentures constructed upon the 
“order” or “prescription” of a licensed dentist. These 
states have granted the power to any individual licensed 
dentist to bring within, or to exclude from, the operation of 
the dentistry laws the work of any dental laboratory. Thus 
the business of the dental laboratory may be subject to, or 
be exempt from, the requirements of a dentistry license de- 
' pending upon the dictates of any dentist. No standards or 
qualifications are specified in determining whether the work 
of a particular laboratory should be “prescribed” or not. 

Such indefinite delegation of legislative power without 
standards has been held in many cases to be violative of the 
Fifth, Sixth, and Fourteenth Amendments; Hoff v. State of 
Delaware, 39 Del. 134,197 AfL 75 (1938); Seigneous v. Rice, 
273 N. Y. 44,6 N. E. (2d) 91 (1936); Gibson Auto Co. v. Fin¬ 
negan, 217 Wis. 401, 259 N. W. 420 (1935); Connolly y. Gen¬ 
eral Construction Co., 269 TJ. S. 385 (1926). 

The Van Keegan case arose under a law prohibiting the 
sale of eyeglasses except under the supervision of a licensed 
optician and further provided that optical establishments of 
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licensed opticians might sell glasses npon obtaining a permit 
from the Commission. ' The Connecticut court invalidated 
the statute on the ground that it unconstitutionally delegated 
legislative power to the Commission. The Court said: 

“Nowhere in the chapter are there any provisions as 
to the method of conducting the business which would 
limit the regulations. No sufficient guide for the exer¬ 
cise of the discretion reposed in the Commission has 
been set up. No standards for issuances of permits 
have been specified.’’ 

Statutes have been held invalid when they confer legisla¬ 
tive power, without definite standards for guidance, over an 
occupation to a board or commission. This invalidity is 
still more apparent when the legislative power is conferred 
upon a private individual—the licensed dentist under the 
state dentistry laws. 

The Federal Act goes much further than most state stat¬ 
utes. While the state statutes use the words “prescrip¬ 
tion,” “order,” or “directions,” the Federal statute has 
substituted the words “authorization or prescription.” To 
“authorize” means “to clothe with, authority, warrant or 
legal power, to give a right to act; to empower.” The word 
“authority” has, among other synonyms, the words 
“power,” “dominion,” and “jurisdiction” (Webster’s 
International Dictionary). It is evident, therefore, that re¬ 
gardless of the provisions of the State statutes, under the 
Federal statute no order prescription or directions are re¬ 
quired, nor need the delivery be to a licensed dentist. All 
the licensed dentist of a state needs to do to legalize the 
manufacture • of dentures to be shipped into his own state 
is simply-to advise the laboratory that it may or is permitted 
to go ahead with the construction, as this would be giving 
“the right to act” or “empowering.” 

The Federal statute here involved recognized the com¬ 
petence of the laboratory to take the impression and to make 
and fit the denture, if it obtains the authorization of a den- 


tist. It does not forbid laboratories from taking or receiv¬ 
ing impressions. None of the acts are criminal if a dentist 
authorizes them, even though he in no other way participates 
either in taking the impression or in making and fitting the 
denture. The statute recognizes that these acts are not 
criminal if the dentist, without any degree of supervision on 
his part, permits their performance by the laboratory. No 
consideration need be given by the dentist to the method 
by which the impression was taken, to the question of by 
whom it was taken, to the standing or competence of the 
laboratory, or to the manner of manufacture. Indeed, no 
impression is required at alL The licensed dentist has un¬ 
bridled discretion in the matter. It is respectfully submitted 
that this is an attempted delegation of legislative power 
without standards. Schechter Poultry Corp. v. TJ. 8., 295 
TJ. S. 495, 97 A. L. R. 947 (1935); Carter v. Carter Coal Co., 
298 U. S. 238 (1935); U. S. v. Cohen Grocery Co., 255 U. S. 
81 (1921). 

In the Schechter case, Chief Justice Hughes said (pp. 537, 
541): 

’ • . • , 

“Such delegation of legislative power is unknown to 
our law and is utterly inconsistent with the constitu¬ 
tional prerogatives and duties of Congress. 

“It supplies no standards for any trade, industry or 
activity. It does not undertake to prescribe rules of 
conduct to be applied to particular states of fact de¬ 
termined by appropriate administrative precedure. In¬ 
stead of prescribing rules of conduct, it authorizes the 
making of codes to prescribe them . . .”. 

In the case of Carter v. Carter Coal Co., 298 U. S. 238 
(1935), Justice Sutherland said (p. 311): 

“The power conferred upon the majority is, in effect, 
the. power to regulate the affairs of an unwilling minor¬ 
ity. This is legislative delegation in its most obnoxious 
form, for it is not even delegation to an official or an offi- 
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dal body, presumptively disinterested, but to private 
persons whose interests may be and often are adverse 
to the interests of others in die same business ... a 
statute which attempts to confer such power Undertakes 
an intolerable and unconstitutional interference with 
'personal liberty and private property.” 

“The delegation is so clearly arbitrary, and so clearly 
a denial of rights safeguarded by the due process clause 
of the Fifth Amendment, that it is unnecessary to do 
more than refer to decisions of this court which fore¬ 
close the question. Schechter Corp. v. United States, 
295 U. S. at p. 537; Eubank v. Richmond, 226 U. S. 137, 
143; Seattle Trust Co. v. Roberge, 278 U. S. 116,121- 
122.” 

This attempted delegation of authority to the licensed 
dentists of the states involves also an unlimited authority 
over what dentures shall be admitted to the mails or to the 
channels of interstate commerce. The fact that the power is 
indirect, in other words, to be accomplished by refusing to 
authorize the manufacturer to construct dentures intended 
for shipment into his state, does not rob it of its significant 
feature—power in the hands of a private citizen to deter¬ 
mine at his own will what shall and what shall not be mailed 
or shipped in interstate commerce. The law does not profess 
to provide how the plate shall be manufactured, the qualifi¬ 
cations of the technician making it, the nature of the cast or 
impressions from which it is constructed, or the procedure 
which shall be followed in obtaining a fit The sole require¬ 
ment is that its manufacture must be authorized by a regis¬ 
tered dentist of the state into which it is to be sent. A pre¬ 
scription is an alternative but not a requirement; the dentist 
need send no cast, no measurements, no direction—only an 
authorization. 7 

CONCLUSION 

' WHEREFORE, the premises considered, it is respect¬ 
fully submitted that out of the irreparable harm which can 
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be done to the business of the appellant, the unlawful de¬ 
tention of its property, the denial of its rights to ship to 
certain states in interstate commerce, as well as denying its 
right to engage in a lawful business in the face of an uncon¬ 
stitutional federal statute, that the Court erred in sustaining 
the Government’s motion to dismiss without at least accord¬ 
ing the appellant its day in Court and its right to perfect a 
record upon which this Court could pass on essential ques¬ 
tions of law and fact. 

N Respectfully submitted, 

James R. Kirkland 

National Press Building 
Washington, D. C. 

Walter M. Maloney 
Investment Building 
Washington, D. C. 

Voyle Clark Johnson 

30 North La Salle Street 
, Chicago, Illinois 

Attorneys for Appellants 
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FOR THE DISTRICT OF COLUMBIA 

. 

— 

No. 9484 

* 

United States Dental Company, a Corporation, appellant 

. 

v. 

Tom C. Clark, Attorney General of the United States, 

appellee 

- i 

i 

• . -i 

— 

i 

-• * . - . i 

counterstatement op the case 

j 

This action was instituted by the appellant by filing in the 
lower court a “complaint for declaratory judgment” (App. 1). 
The case was heard upon appellee’s motion to dismiss the com¬ 
plaint, and after argument the Court entered an order sustaining 
the motion and dismissing the complaint (App. 6, 7). Leave 
being granted, an amended complaint was filed and dismissed 
(App. 19). 'J 

The amended complaint alleges that the appellant and “its 
predecessor companies” have been .continuously engaged since 
1937 “in the operation of a dental laboratory for the manu¬ 
facture of dentures upon orders solicited through the United 
States mails and in interstate commerce or otherwise” (App. 
12). Its place of business is in Illinois (App. 12). The appel¬ 
lant constructs and repairs dental plates, but it has never “con¬ 
structed or repaired any dental plate from impressions or casts 
taken of a customer’s mouth other than by himself or by a duly 
licensed dentist in the state where the customer resides” (App. 
14). [Italics supplied.] 

The amended complaint further alleges that the appellant 
had contracted with various customers, prior to the passage 
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of the Federal Denture Act on December 25,1942, to repair their 
dentures. The appellant refers to these obligations to “service 
of repair” as “contracts of guaranty and replenishment” (App. 
13). The complaint states that after the passage of the Fed¬ 
eral Denture Act it received thirty thousand dollars “in uncom¬ 
pleted dental orders” between December 25,1942, and October 
8,1945 (App. 13). From an affidavit filed in the present case 
it is apparent that attempts were made to complete such orders, 
although received after passage of the Act (App. 8, et seq.). 

The affidavit specifically lists thirty-seven packages, held at 
the discretion of The Attorney General, consisting of thirty-six 
dentures and one container owned by the appellant and supplied 
to a customer in Delaware to return dentures “in the event that 
she may require repairs” (App. 11). All thirty-six dentures, 
with the exception of one, were made after the passage of the 
Denture Act and were deposited for mailing to twelve states. 
The affidavit states that the impressions were taken by “either 
a licensed dentist at the destination of the shipment or by the 
individual personality to whom the same were consigned.” 
[App. 9; italics supplied.] 

The amended complaint alleges that the United States Den¬ 
tal Company, and others, were indicted under the Federal 
Denture Act September 30, 1946. It concludes with prayers 
that the Court declare: that the Federal Denture Act is un- - 
constitutional; that dentures constructed from self-taken im¬ 
pressions and those taken by duly licensed dentists are proper 
articles of interstate commerce; that the Attorney General has 
no authority under the Act to prevent the appellant from re¬ 
pairing and shipping dentures constructed prior to the passage 
of the Act; that the appellant has a legal right to ship dentures 
to Connecticut, Iowa, Kansas, Massachusetts, Nebraska, New . 
Mexico, Nevada, North Carolina, Oregon, and Texas; that den¬ 
tal plate relining material may be lawfully shipped in interstate 
commerce; that repair work may be lawfully shipped in inter¬ 
state commerce; that dentures held at the discretion of the 
Attorney General by the United States Post Office are the 
property of the appellant. 


% 






' • v ' ' v* - ; • 

• . V. *W -- • ■■ v" ' i^' V ‘ ^ , V 

?•' / . ' ’ v •*».:’ ' - ' ' - • . ■'•• «•.. 

• . * ' '•/ 

' ' • • ? 


STATUTES INVOLVED 


Act of December 24,1942,56 Stat. 1087,18 U. S. C., Sec. 420, 

f, g, h (Supp. 1946) (Federal Denture Act): 

' ' . . » . * ' 

It shall be unlawful, in the course of the conduct of a 
business of constructing or supplying dentures from 
casts or impressions sent through the mails or in inter¬ 
state commerce, to use the mails or any instrumentality 
of interstate commerce for the purpose of sending or 
bringing into any State or Territory the laws of which 
prohibit— 

(1) the taking of impressions or casts of the human 
mouth or teeth by a person not licensed under the laws 
of such State or Territory to practice dentistry; 

(2) the construction or supply of dentures by a per¬ 
son other than, or without the authorization or prescrip¬ 
tion of, a person licensed under the laws of such State 
or Territory to practice dentistry; or, 

(3) the construction or supply of dentures from im¬ 
pressions or casts made by a person not licensed under 
the laws of such State or Territory to practice dentistry, 
any denture constructed from any cast or impression 
made by any person other than, or without the authori¬ 
zation or prescription of, a person licensed under the 
laws of the State or Territory into which such denture 
is sent or brought to practice dentistry. 

‘ , 13 . 

SUMMARY OF ARGUMENT 

The complaint of the appellant sounding in equity, equitable 
considerations govern. The complaint is deficient in the re¬ 
quirements for relief since it does not establish an unconstitu¬ 
tional enactment endangering its property rights^ The con¬ 
stitutionality of the Federal Denture Act, and its application 
to the appellant’s business were upheld in a prosecution involv¬ 
ing the appellant’s officers. 

Denial of relief by declaratory judgment was an appropriate 
exercise of the Court’s discretion. 
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The amended complaint fails to state a cause of action on which 
declaratory relief may be granted 

The constitutionality of the Federal Denture Act, was up- 
.held in a decision affirming a conviction of the officers of the 
appellant for violating the Act. United States v. Margaret M. 
Johnson and Mary E. Layton, Doing Business as United States 
Dental Company, and Voyle Clark Johnson, reported sub. nom. 
United States v # Johnson, 149 F. (2d) 53 (C. C. A. 7th, 1945), 
cert, denied 326 U. S. 722. As to the identity of the officers 
of the United States Dental Company, appellant herein, Voyle 
dark Johnson, Esq. (on the present brief), testified before 
the House subcommittee holding hearings in the Federal Den¬ 
ture Act that, as attorney, he had organized the United States 
Dental Company, a corporation, of which his wife was presi¬ 
dent and treasurer. He testified he organized another United 
States Dental Company, a partnership, owned “by his wife 
and one M. Layton.” Hearings before Subcommittee of the 
Committee on Interstate and Foreign Commerce on H. R. 5674, 
77th Cong., 2d Sess. (1942) 50. “M. Layton” swore to the 
amended complaint herein as Vice President and Secretary of 
the United States Dental Company (App. 18). 

Mr. Johnson, in his testimony before the House subcommit¬ 
tee, stated that the appellant accepted no orders for dentures in 
the State of Illinois, where it had its place of business. Hearings 
on H. R. 5674, supra at 58. He testified that not more than ten 
percent of the dentures made by his firm were made from im¬ 
pressions taken by registered dentists. Id. at 56. He classified 
the appellant as a mail-order laboratory making “teeth for 
people who order directly rather than through the dentists”, 
as distinguished from a “commercial laboratory” which makes 
plates ordered by dentists. Id. at 51. 

The appellant prays for a declaration that “dentures con¬ 
structed from self-taken impressions * * * are proper 

articles of interstate commerce” (App. 17). An analysis of the 
complaint shows that all of the other relief prayed by the appel- 
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lant, including claimed unconstitutionality of the statute, rests j 
on the asserted proposition that dentures constructed from self- j 
taken impressions are lawfully shipped in interstate commerce. ! 
It is abundantly shown from the records of the hearings before j 
both Senate and House that elimination of this practice was the j 
main objective of the bill. The practice was detailed at length j 
in the report of the Federal Security Administrator on the Den- | 
ture Act. When the Chairman of the Committee on Interstate 
Commerce favorably reported the measure to the Senate, he \ 
embodied the Administrator’s letter in the official report. Sen. 
Rep. No. 1830, 77th Cong., 2d Sess. (1942) 2. A description of 
the practice and its relation to the public health is found in \ 
Farley v. Heininger, 70 App. D. C. 200,105 F. (2d) 79 (1939) 
(Printed in Hearings before Subcommittee of the Committee 
on Interstate Commerce on S. 2371, 77th Cong., 2d Sess. (1942) ! 
34.) -| 

The committees of Congress intended by this legislation to 
eliminate the business of the appellant (one of the two impor- j 
tant mail order concerns) of fabricating and sending through j 
the mails dentures constructed from patient-made impressions. 
Hearings on S. 2371 , supra at 40,47,71,83,128,141. 

In United States v. Johnson , a conviction of the officers of 
the appellant herein for violating the Federal Denture Act, was 
affirmed. An indictment, in eleven counts, charged them with 
sending to persons in Wisconsin, Michigan and Indiana den¬ 
tures which had been constructed from impressions made byi 
the recipients from materials furnished by the United States 
Dental Company. A motion to quash the indictment was 
overruled. The grounds of the motion were; (1) “There can 
be no violation of a valid statute where their customers make 
impressions of their own mouths, and appellants receive such 
impressions through the mail, and then construct the artificial 
teeth therefrom, and mail them back to the customer.”; (2) if 
such action violates federal and the state acts concerned, those 
acts are unconstitutional because “no statute may constitution¬ 
ally prevent a person from making an impression of his own 
mouth.” (3) “Thirdly, the statutes are unconstitutional be¬ 
cause they unduly restrict the operation of a dental laboratory , 
to making dentures from casts made by licensed dentists. It is 
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argued such a statute is a denial of an individual’s right to do 
business. Appellants assert that they rely on the Fifth and 
Fourteenth Amendments to the Federal Constitution.” 147 F. 
(2d) 53, 54. The Court stated: “Conceding for the purpose of 
this appeal that no law which prohibits a person’s making an 
impression of his own mouth could be constitutional, appellants 
here went much further. In doing so, they ran directly into'Stat- 
utes which were valid. * * * To the open-minded, the wisdom 
of this kind of legislation seems obvious. -It falls within the 
category of legislation for the public health which is a prime, as 
well as a worthy, purpose of government. That the Federal 
Government, under its interstate commerce power may aid such 
state legislation, is not debatable. Such legislation is consti¬ 
tutionally unchallengable.” Id. at 54, 55. 

In its brief, the appellant argues: (1) The making of den¬ 
tures from self-made impressions is not a violation of the Fed¬ 
eral Denture Act. (2) The Act violated appellant’s right to 
engage in a lawful business, there being no substantial relation 
between public health and the regulation of dental laboratories 
therein attempted. The state acts, which prohibit the construc¬ 
tion of dentures except by or with the permission of licensed 
dentists are unconstitutional. (3) The Act is unconstitutional 
in that its purports to delegate legislative power. Identical 
arguments were made in the brief on behalf of the appellant’s 
officers in United States v. Johnson . Brief for Defendants- 
Appellants, pp. 11 et seq., United States v. Johnson , 149 F. 
(2d) 53. As indicated above, the Court of Appeals for the 
Seventh Circuit found against these contentions. 

The complaint sounds in equity because it alleges that the 
appellee has instituted criminal proceedings against the ap¬ 
pellant; that property rights of the appellant are in danger; 
that the appellant is subject to a multiplicity of suits; that the 
statute, a penal one, is unconstitutional. There is no prayer 
for an injunction, but it is prayed that the Court declare the 
statute unconstitutional, the effect of which would be to act 
as a “barrier” to prosecution. Great Lakes Co. v. Huffman, 319 
U. S. 293, 296 (1943). 


Where equitable jurisdiction exists to prevent prosecutions, 
(1) there must be an unconstitutional enactment; (2) such 
prevention must be essential to safeguarding rights of property. 
Packard v. Banton, 264 U. S. 140 (1924). However, the consti¬ 
tutionality of the statute has been upheld, as well as the legality 
of its application to the appellee’s business (in a prosecution 
involved officers of the appellant now seeking declaratory re¬ 
lief). The statute was enacted in aid of state public health 
legislation, and the contract and other property rights of the 
appellant were subject to it. Semler v. Oregon State Board of 
Dental Examiners, 294 U. S. 608, 610. 

The nature of appellant’s complaint being equitable, equita¬ 
ble considerations govern. Great Lakes Co. v. Huffman, supra 
at 300. The equitable requirements for relief—an unconstitu¬ 
tional enactment, property rights endangered by such enact¬ 
ment—are not established. 

II - 

Denial of relief by declaratory judgment was an appropriate 
exercise of the court’s discretion 

* . 

The discussion above is applicable to the point presently 
under discussion. Granting of relief by way of the declaratory 
judgment procedure is discretionary. BriLlhart v. Excess In¬ 
surance Co., 316 U. S. 491 (1942). In Ddno v. Market Street 
Ry. Co., 124 F. (2d) 965, 968 (C. C. A. 9th, 1942), the Court, 
discussing the propriety of granting declaratory relief, states: 

The two principal criteria guiding the policy in favor 
of rendering declaratory judgments are (1) when the l 
judgment will serve a useful purpose in clarifying and 
settling the legal relations in issue; and (2) when it I 
will terminate and afford relief from the uncertainty, 
insecurity, and controversy giving rise to the proceed¬ 
ing. It follows that when neither of these results can 
be accomplished, the court should decline to render the 
declaration prayed. 

The substantial contentions of the appellant in the instant 
case were settled, as indicated above, in a prosecution involving 



its officers. Additional relief prayed for in the present pro¬ 
ceeding is based on substantial propositions of law which have 
been determined in United States v. Johnson. One criterion 
guiding discretion is whether the questions are foreclosed by 
applicable substantive law. Brillhart v. Excess Insurance Co., 
supra. 

The appellant prays for the following declarations: That 
the appellant has a legal right to ship dentures to ten named 
states; that “the boxes of dentures now held by the United 
States Post Office at the discretion of the defendant be declared 
the property of the plaintiff 7 (App. 17). 

In its affidavit the appellant specifically lists thirty-seven 
packages, consisting of thirty-six dentures, and one container. 
All except one of the dentures were made and deposited for mail¬ 
ing subsequently to the passage of the Act, and were made 
from impressions taken by “either a licensed dentist at the des¬ 
tination of the shipment or by the individual personally to 
whom the same were consigned” (App. 9 ). (The packages were 
sent to twelve states, as to only one of which (North Carolina) 
is there a prayer for declaratory judgment.) At the hearing on 
S. 2371, it was indicated that forty-seven states are aidedby the 
Dental Act in that dentures must be made by prescription or 
from impressions made by a licensed dentist. Hearings on S. 
2371, supra at 4, 32, 85. 

It is submitted from the allegations of the amended com¬ 
plaint and affidavit that appellant has persisted in a course of 
illegal conduct. Declaration of a right of property in the cor¬ 
poration would be no guide to the discretion of the Attorney 
General disposing of dentures shipped in interstate commerce 
and admittedly made from patient-taken impressions. 

It is further submitted that the Court below was asked to 
redetermine questions settled in the prosecution of appellant’s 
officers, and the appellant is attempting to use declaratory judg¬ 
ment procedure to foment unnecessary litigation. 

CONCLUSION 

Since the complaint fails to state a cause of action upon which 
declaratory relief can be granted, and since denial of relief 
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was in the appropriate exercise of the Court’s discretion, the 
action of the lower court dismissing the amended complaint 
should be affirmed. 

Respectfully submitted. 

George Morris Fay, 

United States Attorney. 
John D. Lane, 

Assistant United States Attorney. 
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